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APPELLANT'S REPLY BRIEF 
IN ANSWER TC APPELLEES' SRIEF. 
In essence Appellant's Bric£ on Appeal and Appendix explain Appellant's position. 
dowever, because appellees in their Brief have inserted some half-truths and some 
falsehoods in order to confuse and misdirect attention from important issues, 


the appellant restates and clarifies his stend for verification by this Court. 


I.) Appellant's citizenship has been put in doubt. Appellant has been a naturalized | 


eS 


‘% : mae r 


American citizen since early 1953. te has been married to an American born wife 


since 1953 and has three American children, a11 in this Country. Throvghout his 


professianal career he nes been connected vith ‘tthe Ainerican shipping industry. 


(attached exhibit #X). Appellant went to Brazil in 1953 on behalf of these two 


shipping companies: 
American Union Transport, Inc., New York 


Isbrandtsen Company, Inc., New York 
and opened an office in Sao Paulo (attached exhibits # Y and Z). There he Eo 
fully developed a shipping business as steamship agent, broker and charterer. bon 
time after 1958 the American Consulate in Sao Paulo asked the appellant to submit 
proof of 6 months' residence in the United States in order to retain his U.S. 
citizenship. The appellant, though having been in the U.S. on various occasions 
for shorter periods, could not satisfy the authorities. Subsequently the Consulate 
advised him of his loss of citizenship whereupon he acquired the Brazilian 
nationality. At the next cecasion when he called on the Consulate he was informed 
that by virtue of the Schneider (spelling uncertain) Decision/Act all citizens 
who had lost their citizenship due to the six month residence requirement, had 


automatically been reinstated. The appellant promptly ol.tained another U.S. 


passport with the Consulate's full knowledge of the uppellant's interim acquisition 


of the Brazilian nationality. 


It 


TI.) Defendant Wallenius for decades has been doing business in New York, Their . 
liaison in New York since 1958 has been Motorships, Inc. 
oa 


Wallenius, Geuther and Bielefeld - while their relationship lasted - had also 


been doing business in New York (Exhibits # H: 9; 1). 


* TIL.) The “eneral Agency in Brazil for the Wallenius ships was given to appellant. ye 


Bielefeld by Geuther on behalf of Wallenius (not by CBNI)in compensation for’. 4). 


his having successfully negotiated the CBNI franchise for the operation of | 
Wallenius' ships in the Brazil/Europe service. CBNI's ratification came 


much later. (Exhibits # 2; 3; 4; 5y. 


. 


: IV.) CBNI was not a viable company t». charter and »perate ships. CBNI had no 


staff and no funds (Exhibits # 5; 10; 11; 30; 31-B; 31-1; Discovery/Wallenius 
Q&A #12 and 34; Defendant's Exhibits #K-1; K-2; K~3; K-4; K-5; K-6; K-7; 


K-8; Y-78a). 


V.) During the period that Bielefeld was agent for the Wallenius/CBNI service 


Geuther had settled Bielefeld's disbursement and commission accounts regularly, _ 
ya ‘ " v « : 5 y = # : : - 
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After the termination of Bielefeld's agency Bielefeld presented some remaining -.. 


accounts via CBNI and otuers directly to Geuther. None of these were paid by 

or through CBNI. All were paid by Geuther” (same exhibits as in paragraph IV 
plus Exhibit #54) over a period of 8 years, during which time Geuther at 
innumerous occasions tried to put the responsibility for payment on CBNI 
(Exhibits @ 28; 29; 32; 33; 34; 47: 48; 50). The last payment wae made in 

1971 in the amount of $891.21, plus interest, in final Ee of all 
accounts rendered by Bielefeld (Exhibit # 54; - Defendants' Exhibit # 1-8). 

Not at any tine did Bielefcld render the "missing disbursement and commission 
accounts" doveved by this action, for he did not have them. On the other hand, 
at some time Geuther had these "missing accounts" in his possession and at all 
times was aware of their existence inasmuch as Wallenius had paid Geuther for ". 
these ‘missing accounts" (Exhibit # 56). Thus with the fnol1 knowledge of the 
existence of these "missing accounts’! Geuther demanded a waiver of all claims 
from Bielefeld, while Bielefeld was unaware of his rightful claim represented . 
by the "missing accounts". Bielefeld did not know where thev were when :signing 


the waiver. (See Estoppel in Brief on Appeal). 


Until May 1973 Bielefeld had met ith uo success in his attempts to ascertain 


the whereabouts of his "missing accounts and vouchers" and covld not establish, 


vx 


L oo 
his rights to the sums claimed in this action. Only when iue received Wallenius . 


letter of May 10, 1973 (exhibit #66) id he finally digscover that the "missing 


accounts had reached Wailenius and tiat they had all been paid to Geuther. Subsequently 


Bielefeld tried in vain to collect his monew from Wallenius and Geuther, Wallenius said 
they were not going to pay twice, and Geuther stood behind tie 1971 waiver and the 
statute of limitations. Thereupon Bielefeld filed suit for fraud in this Court 


(Exhibits # 66; 67; 68; 69; 70; 71; 72; 73; 74: 75: 76; 77; 78: 79: 80). 


VII.) No other suit has ever been filed, at ry time at any place, in connection with 
any or all of these "missing accounts". Defendants allege otherwise, but fail. 

to prove it. They are bluffing (Compare Bielefeld’. lawsuit against Geuther- Exhibit 

#31 - with Bielefeld's letter of March 18, 1959 - Exhibit #45). 

With the exception of the acconnts covering the $4000 cash to master, none were 


ever rendered by Bieleteld to either Geuther, CRNI or Waltenius or anyone else. How’: 


then did they turn up in Wallenius' books? These accounts had vanished from Bic .efeld's 


of fices before ‘they could be recorded, and remained lost until their existence was 
revealed in Wallenius' letter of May 10, 1973. May the defendants ever show how they 


had acquired these accounts? And why were they not paid to Bielefeld? 


VIIL.) Bielefeld was reimbursed sometimes via CBNI for port dues and freight commissions. 


connected with this liner service (Exhibit 23; 23-A). At other times payments 
for similar items were paid by Geuther directly to Bielefeld ( Exhibits #26; 28; and 
defendants’ Exhibits # F-33, €-34; H-35; 1-36; J-37; J-38; K-394 L-404s M-41; N-425_ 
0-45; P-46) or via New York (Exhibit # 1) or via freight collections. The accounting « 
for all disbursement accounts was done by Geuther in Bremen who in due course was 
reimbursed by Wallenius (Exhibits 17; 66). Freight commissions were billed somet imes 
to CBNI (Exhibit # 23; 23-A) and at other times to Geuther (Exhibits # 31-C; 31-D; 
S1-Es 3l-fs 31-G; 31-4; 31-1; 32) always per Geuther's bin tea. All freight 
commissions entered Geuther's and wWalleninus' books (Exhibits #3i-G; 11; 66). All 


freight commissions vere under the direct control of Geuther (Exhibits #10; 12; 18). 


IX.) On February 28, 1964, Geuther sent Bielefeld a statement of accounts (Exhibits « 
#30), in which he arbitrarily deducted $4000, falsely alleging that sometime in 

1962 Bielefeld had failed to pay this amount to the Master of the M/V BOHEME (Exhibits 

#30; 31-B; 56; 57). Geuther claimed Bielefeld had failed to produce original receipts 

signed by the Master. Tue truth, however, emecged in the "discovery procedure" of this | 

action, i.e. that Geuther had had the original receipts, signed by the Master, in his 


possession all along. (See confrontation of Appellant's Bricf on Appeal, pages 6 and 7}. 


IV 


Geuther had presented such original receipts to Wallenius and received payment 


therefor which he has withheld from Bielefeld to this day. Geuther lied to Bielefeld’ 


when he declared he had never received the original receipts and that the Master , 

‘had repeatedly reported that he had not received Bielefeld's payment. (Exhibits 

#90; 31-8; 56; 57). 

Geuther's final statement of accounts of November 10,1964, showine a belbnce of 

$891.21 refers only to accounts actually rendered by Bielefeld (Exhibits #31-H; 

31-I). It does not include any accounts not rendered by Bielefeld (Exhibit # 45). es 
Accounts not rendered by Bielefeld - which are the ones litigated in this action = te igh 


ha 


ar2_ not covered in any of Geuther's statements. The accounts litigated in this 
action were noi rendered by Bielefeld because he did not have them. (Exhibits # 243° 
45; B6;°37; 38; 39; 40; 41; 42: 435: 44; 45. etc). they are the ones that had been 
subtracted from Bielefeld's offices before they had been recorded in his books.’ 
Above mentioned balance of $891.21 - which has nothing to do with this action - 
shown in Geuther’s statement of accounts of November 10, 1964, however, had net 


been paid to Bielefeld. It had been withheld on the false grounds that payment 


thereof was subject co approval cf CBNI which approval, though wae Fictitious 


at 


Finally when in 1971 Bielefeld enzaged an attorney in iremen in order to get paid 
this balance of $891.21, Bielefeld was fraudulently indicedto sign a datcey v all 
future claims against Geuther. (Exhibits #53; 54; 57; 58; 59 and see Esteppel/ 
Appelant's Brief on Appeal, page 8 and 9). In presenting his demand for a waiver 


Geuther knew that the $4000 receipts were in his possession, but denied such possession 


* @ a 
Exhibit #30; 56). Bielefeld was unaware of the whereabouts of these receipts untils,— 
pts i 


“ 


the disclosure in the discovery procedure of this action. The waiver was obtained”. » 4 


~ 


fraudulently. 


Regaru_ng the remaining unrendered accounts amounting to $18,462.03 ($22,462.03 legs” -. 


t 
$4,000) Bielefeld had reconstructed these from information gathered from CBNI's 


successors late in 1967, as compared with data from his office in Porto Alegre, 

a aotes and letters in tis possession. This reconstruction resulted first in 
Bielefeld's letter of January 23, 1968 (Exhibit #35) and of March 18, 1969 (Exhibit “3 
#45). Both these letters were first ignored by Geuther and then repudiated on the v3 


false basis that they belonged to CBNI (Exhibit #44 and 47). 


X.) It should not escape one's atteation that even to this day defendants in 


their argumentation wish this Ceurt to believe that CBNI was a viadle 


company that had actively transacted business and that Bielefeld's reponsibility > ~** 


“as agent was tovard CBNI as principals of the liner service, and that CBNT. lone 

was responsible for the iiquidation of all financial matters. In contradiction 

to this defendants also tell this Court that Bielefeld could have suspected all 

along that Wallenius was the real principal and that he could have sued earlier. S 
Thus they are juggling the responsibility as it suits their convenience, And, 

of course, they do not wish to pay nor do they want a lawsuit. They ave still 

a rs : 

perpetuating the fraud. They are still concealing the "missing documents", the poe 
money, whether Geuther received the alleged payments from Wallenius, and why 


a 


they have not paid Bielefeld. Additional! discovery is needed. 


XI.) Contrary to what defendants claim, there was not ever any "dispute" over 
the amounts contained in those disbursement and commission accounts rendered 
by Bielefeld. Zhe amounts had resulted in Geutner's final statement showing a 


balance of $891.21 which Geuther scttled in 1971. There was no dispu 


is there now in this connection which would be carried ‘into the present 
action. What is being litigated presently are the uncendered accounts which had sue 
been subtracted from Bielefeld's offices plus the faleely claimed receipts. 


covering the $4000 cash to master. Tuese unrendered vanished accounts do not 


show in Bielefeld's boots nor nas their receipt ever been acknowledged by Geuther, _ 


CBNI or Wallenius, prior to Wallenics’ letter of May 10, 1973 (Exhibit #66). Since 


Watlenius stated in said letter that they aad paid all the missing invoices to 
: | 
Geuther in full, this shows there has heen no "dispute" over the accounts om their | 


ti 


2 oO aan 
aneunts. Where then is the "dispute!" the defendants so mich talk about? It follows 


f 
| 


that the contracts can no loncer be invoked as the: are fully superseded by; the ee 


disclosure in Jallentus' letter of Ma’ TO, 19738 


XII.) How can one believe te defendants when they say: 
(Guete From Jefe rvtant's Motfon to Dismiss, pare 3): 
Ngenther did not creck or «clit or tnspect aay of the CLNT books.” 
and (Quote from } f of Appellees, page 9%): 
Geuther spent corsiderable tiue in Brazil ia 1°63 balancing accounts betveen 
CBNI and Bielefeld, and Bielefeld was informed of the status of those accounts 
(defendants' Exhitit # Qe 47a), 
Geuther periodically checked C3NI's Looks in order to incorporate them in his a 


' od 
and in Walleni:s’ books. Furthermore, the CBNI boeks do not contain anv of the 


VI 


“missing accovnts" claimed hereunder. Therefore, the CBNI books are totally 
irrelevant in this action. Also it imav be said that the CBNI accounts were 


“not intended to be real vorcable accounts, but were made up solely for the 
oo 
purpose of satisfying the franchise requirements. Therefore the CBNI accounting . © 
‘ a 
“does not reflect a correct or complete accounting that could be used for any 


practical purposes. 


os 


XIII.) pep cbiot Bielefeld has never ‘ladmitted (word used by defendants in Appellees’ ©: 
Brief, page 23) that the missing accounts had become outstanding over 12 years — 
prior to the commencement of this action". Biclefeld has, howev@r, declared that 
< bars 
certain "missing eccounts and vouchers" - the subject of this action - had been 
taken improperly from his off‘ces and then disappeared before they could he vecorded 


in Biclefeld's books - until they Siually emerged in Stcckholm on May 10, 1973. Ia 4 ' 


the interim Bielefeld was deprived of these missing invoices and vouchers, did not : ihe, 


know where they vere and whom to single out as the party who had to pay them. (Exhibits © 


#24+: 25; 25; 36; 37; 38; 39; 40; 42; 44; 45). Geu€her said these "alleged" invoices 
belonged to CBNI. CBNI declared they were of Wallenius' responsibility (Exhibit #38), 


__and Wallenius referred Bielefeld to Gcuther (Exhibit #41; 43; 61; 66)._ 


"ceuthes's letter of October 26, 1962 (Exhibit #12 - Defendants! Exhibit #Y-78a),, 

shows the relatiofsuip that existed between Geuther and Bielefeld before the agency 

was terminated. Al! accounts were to be presented to Geuther (not to CENI). But as 

soon as tne agercy was terminated Geuther deceitfutly proclaimed Canl's Cobpousibiing 
(Exhibits #28; 30; 32; 33; 34; 47; 48; 59). Bielefeld vas induced to approach CBNI™ 

for liquidation of tae missing invoices (Exhibits #35; 37; 38; 39) hut nobody ‘vas ever _ 
there to respond. Geuther then declared - as far as the Viner service was concerned - 

he was agent for CBN1 and not for Jallenius (Exhibit #47, 48) and he still tries to”™ 
defend this false position.( See Discovery procedure/Geuther Q & A #2; 3; 4; 5; 63 ee. 
11; 123 13: 14; 19; 24; 28; 29; 34; 36; 37; 38)- Bielefeld exha:stively pursued all 


leads falsely indicated bv the defendants. Defendants nac misled Bielefeld into 


believing that he should see’ his accounts aad money in Brezil (Exhibits #48; 50; 


52; 61; 69). 


VII 


_ 


XIV.) Contrary to ¢efendants’ contention, until May 1973 Bielefeld did not know a 
: * a 
against whom he could direct his claim for payment. Geuther had dented any :. 


* 
knowledge of the missing accounts. Wallenius had upheld Geuther's denial. They 
boti: declared themselves not competent to deal with this matter and referred 
Bielefeld to CBNI. The conmealment of the missing invoices and vouchers and the 
repeated declarations kept Bielefeld from a more timely action. Without having 
the respective invoices and vouchers ia hand or atleast the knowledge of their 
whereabouts, mthing could have been gained from suing Wallenius, Geuther or 

‘CBNI; for all three had denied any responsibility and Bielefeld had no means 


to prove 4 valid claim. 


In their Brief for Appellees, page 27, the defendants deduced that Bielefeld 


had been fully aware of the 
“alleged outstanding accounts prior to the 
so-called revelation of fraud in dallenius' letter of May 10, 
1973. "low elise coul he have listed the disbursement and commission 
accounts, the dates thereof and the p:rported amounts dve in his 
letter of Merch 1%, 1969, six vears prier to tne commencement of 
this action." a 


This deduction is misleading. when Bielefeld received a statement of accounts 


from the now holders of the UBNI franchise by the oad of 1967, he compated this state 


ane perpemacicmngne sep REOREGIO pe mse me 


ment with summaries he had from his office in Porto Alegre as well as with letters 


and notes in his possession and thereby established that certain advanced monies - 
and commissions had not been accounted for other than by mention of dates, : : 
references and amounts (no cover sheets and no vouchers). None of them - contrary’ | 
to Geuthers' declarations.- appeared in the CBNI statement. The data thus cbtained’ | 
was then listed in Bielefel’'s registered letter to Geuther of January 23, 1968 = Ca 
(Exhibit #35) which Geuther did not answer. Bielefeld re-listed the data in his “a 


letter of March 18, 1969 (kxhfbit #45) in answer fo Geuther's belated letter of 


ined 


March 17, 1959 (Exhibit #44). Again Geuther replied negatively (Exhibit #47) as 
per his letter of May 6, 196) which reads: 


"ge -onfirm receipt of vour letter of April 20th, dealing with allegedly 
still unsettlea accountiny matters between your goodselves and Messrs. 
CBNI, Rio de Janeiro (emphasis added). Please try to "nderstand that we 
in our Capicity as european Acents only are unable to judge the correctness 
of vovr denands tocard> the Brazilian managenent, especially under con- 
sideration that more than 4 vears eve passed since the line stopped the 
service between Eurone and Bravil. ve furthermore see definitely no 
nossipility to intervece in this isarter because ve closed out books 
regarding this service @ long time ago.” 


VIII 


‘With but the scarce information of the missing accounts, no cover-sheets and no 


vouchers to prove the amounts, and Geuther's aforementioned denials of responsibility 

where could Bielefeld have presented his claim? Had he known that Wallenius had 

* cecorded these iuvoices and paid Gevther years before, of course, Bielefeld could 

have pressed his claim against Wallenius and Geuther. But this is the very disclos:ire 

the defendants waithheld. On the contrary they deliberately and deceitfully 

concealed the missing accounts frog Bielefeld for the sole purpose of defrauding 

hem of his money. Thus the whole argumentation of defendants is mere bluff. Truly . 

. Bielefeld had at various times threatened Jeval action, offered to accept lumpsum 

setclondat® ebtitics Wallenius that he vould hold them accountable, ete.; but al} 

‘this had no teeth in the face of insufficient evidence to prove his claim. However, " 

Bielefeld hoped this «:ould possibly provoke some sath somewhere. Meanwhile defendants 

alse representations and concealment - as is evident from the copious exhibits - 

kept Bielefeld from bringing a t imely action. Cnly fravd is left. 

XV.) Is it harasssent when one seeks just payment? Is it harassment to pursue 
discovery? Is this an inconvenient forum vhen the plaintiff resides in : 

New York, the defendants <o business regularly in Nev York, and both the pleintifé 


aad the defendants — been transacting business in New York? Is this an inecoav: 
forum whee plaintiff has no otner choice of forum? (See Brief on 


¢ 
i. 


“Indeed defendants are making every effort to have this case thrown out of cour 


“block any poss‘bility of ever having it broveht to trial anywhere else. ‘They. are 


glibly suggesting fora in Germany and brizil vhen tuev full well know the case _ 

is time-Larred and they will aot waive the stute of limitations. Like so much 

else, on one hand they are asking for dismissal of the action and on the other 

they have already agreed to submit to this Court (Exhihit #F - attached to Appellant *s 


Brief on Appeal). 


This Court ts plaiatiff's tact resort. 4 Cisaissal ie taxtamount to no justice. The 
faet that the defendants ice power’ yl with ustint 2 resources for a defense and so 


ea ee 


far heve been sec cs neva tiae the toasecnences of deceit and fraud, could 


becoue a mocttcry of sincere | 


CONCLUSION 


The plaintiff has given evidence that the sum of $22,462.03 is owed and has 
not becn paid bv tie defendants. 

The plaintiff has given evidence that neither the nfssing invoices nor their 
amounts have ever been ér nov are in “dispute”. The underlying transactions 
‘are, therefor, net in “dispute” either. 

The defendants have fraudulently withheld vital information from the plaintiff 
regarding‘the whereabouts of his tet oe bis accounts and vouchers" without which 
the plaintiff vas deprived of asserting his rights to cause of action. 


The fraud vas revealed in Wallenius' letter of May 10, 1973, and in the 


discovery procedure of this action. 


- Plaintiff's choice of forum is appropriatc. 


Wherefore the plaintiff-appellant respectfully petitions this Court of Appeals 
to review the order of the District Court, to reinstate the original complaint, 


and to allow further discovery. 


New Yor':, N.Y., November 22, 1976. 


C/ Plaintif€€-Appellant - 


Gunter E. Bielefeld 

c/o U.S.A. Steamship Agency, Inc. 
1il Lroadwav, Suite 815 

New York, N.Y. 10006 


~ 
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Sworn to before me this 


YY day offevemts, 1974 


> _ BELLA FEINBERG 
WOTARY PUBLIC, State of New York 
No. 24-6254575 
Qualified in Kings County 
Certificate filed in New York County 
Commission Expires March 30, 1978 


MOORE-Mc CORMACK (NAVEGAGAOQ) S. A. 


Endereco Telegratico Geral "MOOREMAC Kk" 
Pn 
SANTOS, RIO DE JANEIRO SAO PAULO ' BAHIA 


CAIKA POSTAL. 265 CAIKA POSTAL 1360 CAIKA POSTAL. 202 CAIKA POSTAL 659 


3&0 Peulo, February 10,°1942 ° 


TO WHOM IT 2iAy CONCERN 


This is to certify that Mr. G.F.3ielefeld was 
an employee of this vompany from November 1938 to 
January 1942. 


We have pleasure in stating that he is 4 
thoroughly reliable man, honest and steady. His 
character is all that we could desire. 


We are sorry that by reason of his ambition 
he did not wait to realize his possibilities of 
promotion in our own Company and we feel sure that 
anybody who takes this young man into their employ 
will never regret it. 


MOORE —eGORMAg. 
Tan a 
EVYIN. MANGE LARSSON 
Manager 
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‘AMERICAN UNION TRANSPORT. INC. Z5@Qy" “ieaecunisie 


. i ’ 
BROKERS FOR THE CHARTERING, PURCHASE AND SALE OF 
a eee nan aenapemanment 


. * ELEY RE Nyt eS 
4 
GENERAL OFFICES 7 BATTERY PLACE - NEW YORK 4, N.Y 


a 


February 27, 1953 


. Brazilian Consalate General 
10 “lockefeller Flaza 
. Mew York, H.Y. 


Gentlemen! 
Mr, Gunter BE, Bielefeld has — by this company .cince 
‘ “Apyil 19§2 in our Ship Chartering Depar t. We now wich him to open an 
effice in'S:i0 Feulo to represent us end have already made reservation 
for him and his wife on the M.V. "?ARABAQUA", echeduled to sail te, 
ci: from Mew York on March 9th. 
Mr. Bielefeld had previously resided in Brasil, i.e. from” . 
1936-1947 and his past residence may be verified from his Carteira de 
‘ Permanencia (19, Since 1947 he has trevelled extensively throughout 
" the United States and the Fas Best on behalf of Ameriean Shipping | 
interests. 


May this inforration aid in the prompt issuams@ of permanent 
visas for him and his wife in time to make aforementioned sailing, 


Very truly yours, 
AMERIC. wot TRANSPOS, INC. 


* 
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26 BROADWAY NEW YORK 4. N.Y 


December T, 


Tu WHOM IT MAY CUONCLIUN: 

Please be advised thet Gunter Erich essai. 
Bielefeld hag been associated with and working in irae 
half of thie firm and ite subsidiaries in Sao Paulo 
for ea number of years. 

‘—" ; ~ It is our understanding: that, io order for. 
“ur. Bielefeld ‘to preserve his American citizenship 
he is required to return to the United States every © 
five years. for at least six monthe. There can be no 
question that tir. Bielefeld's separation for that 
period of time from hie business activities in Sae . 
Paalo will work s hardship on him but it could 
dateriallpaffect our interests there. 


i 


‘We urgently request that thie requirement 
he waived in this instance. , 


Youre very truly, 
ISBRANDITSEN COMPANY“, INC. 
f fn f ‘| 


w. M. Isbrandtsen 
Vice President 
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